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Alberta Proposals for the Reform of Anti-Dumping Rules

The issue of trade remedies (i.e., countervail and anti-dumping) is a critical component
of the current round of trade negotiations in the World Trade Organization (WTO).

The Government of Alberta believes that it is essential to consider the relationship of
trade remedies to international competitiveness and the economic changes brought
about by globalization. Current trade remedy systems are deeply flawed, and one of
the goals of trade policy should be to work toward the fundamental reform of anti-
dumping and countervail in the context of continued market liberalization. Canada’s
trade policies must be focused on the future, and must give producers and consumers
the tools necessary to adapt and prosper in a rapidly-changing world. This will not
happen if trade rules interfere with the efforts of producers and consumers to respond to
market signals and interfere with normal competitive activity.

In 2000, based on Alberta’s experiences in agricultural trade cases, the province
considered what changes could be made to make the operation of antidumping rules
fairer in the agricultural sector, particularly for cyclical industries. The Alberta
discussion paper, developed in consultation with the law firm of Arnold & Porter of
Washington, D.C., counsel for the Government of Alberta, can be found at:
http://www.iir.gov.ab.ca/trade policy/pdfs/2.4f.12b-
AgProducts_Antidumping_Sept00.pdf.

In 2002, working again with Arnold & Porter, Alberta developed additional proposals
covering both the WTO Subsidies and Antidumping Agreements. These proposals
cover a range of options from policy changes to specific changes in the application of
countervailing and antidumping measures. That paper can be found at:
http://www.iir.gov.ab.ca/trade policy/pdfs/WTO subsidies_antidumping_proposals_Oct

02.pdf.

The current paper returns to the theme of anti-dumping rules and agriculture, first raised
in the 2000 paper. The 2000 paper noted the pernicious impact of the “below-cost” test
for cyclical agricultural products caught up in anti-dumping investigations. In
cooperation with Arnold & Porter, we explore this issue further and offer several
suggestions for reform. While our ultimate objective is to see fundamental reforms to
trade remedy regimes, making them consistent with the principle of “national treatment”,
the unique characteristics of agriculture present opportunities for more immediate
changes.






perishable agricultural products, to which it applies the weighted average per unit price to
cost test.”

Third, the United States applies both the below-cost test and the substantial
quantities test on a model-specific basis. Thus, in an investigation involving a hundred
different models or product types, if 20 percent of the volume of model type is found to
be below the cost of production for that model type, the United States will disregard those
sales regardless of whether or not 20 percent of the volume of the like product as a whole
is sold below the cost of production.

F ourth; the United States calculates and allocates costs in ways that increase the
likelihood of below-cost sales.

Fifth, after excluding below-cost comparison market sales, the United States will
base normal value on the remaining comparison market sales, no matter how few of these
sales exist or how unrepresentative the remaining prices may be. For example, if all but
one sale of a model in the comparison market is determined to be below the cost of
production, the United States will continue to base normal value on the one remaining
sale.

Finally, where the United States’ below-cost test eliminates all domestic sales of a
model or models, so the U.S. must calculate a “constructed value” for normal value, the
U.S. requires this constructed value to incorporate a profit, even if no one in the industry

is making any profit at the time.

3 The United States further defines highly perishable agricultural products restrictively.
For example, the United States has determined that fresh roses constitute a highly
perishable product, but that fresh salmon does not.
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III. PROBLEMS ARISING FOR AGRICULTURAL INDUSTRIES

A. The Nature of Agriculture

The United States’ approach yields harsh and unfair consequences for certain
agricultural industries. A traditional dumping investigation involves a manufactured
product in an industry where there are relatively small numbers of foreign producers and
competing U.S. producers. Each producer sells a branded or otherwise differentiated
product, and has some ability to set prices. The cost of production can be calculated
easily, because the manufacturer usually uses model-specific cost accounting. Different
products can be assigned different costs because different component materials and/or
processing methods are used. Prices tend to be relatively stable, since there is little
seasonality, and producers can react to short-term changes in demand by varying
production and/or inventory.

Agricultural industries differ from manufacturing industries in important respects.
This is particularly true with regard to the production of unprocessed, direct farm or
fishery products. The number of producers in the industry can be very large, and the
industry can be highly fragmented, in both the producing and importing country. Also,
the production cycle can be lengthy. For example, crops will take months to grow and
harvest, cattle and swine will take years to grow from birth to market weight, and farmed
salmon will take about three years for the fertilized egg to mature into a marketable
product.

As a result of these two factors alone, individual producers are more likely not to
have control over prices, but rather are classic price takers in economic terms. Indeed,

they may sell through auctions or may respond to bids by major purchasers. Even in



selling to the importing company at a price lower than it is selling in its home market or
third country market, it should not be found to be dumping.

2. Modify the Substantial Quantities
Test for Agricultural Products

The 20 percent volume test for “substantial quantities” plainly is an arbitrary test,
intended for manufactured products, that has no inherent validity for agricultural
products. It should not be applied to agricultural products. Instead, agricultural products
could be made automatically subject to the alternative substantial quantities test, whereby
below-cost sales are excluded in the calculation of normal value only if the weighted
average cost exceeds the weighted average price over the entire extended period of time
examined.

Alternatively, a higher volume-based test could be negotiated, or the requirement
could be imposed that the investigating authority determine, based upon the nature of the
product and market investigated, the level of below cost sales normal and necessary for
that industry. Only sales above that industry specific level would be subject to
elimination.

3. Extend the Extended Period of Time
In light of the lengthy production cycle for many agricultural products, the

“extended period of time” over which the existence of below-cost sales is assessed may
be‘inappropriately limited to one year. Consideration should be given to requiring an
analysis over the length of the production cycle typical of the industry, or even the

pricing cycle for industries typified by boom and bust cycles. We recognize, however,
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that extending the period to be investigated over multiple years entails potential practical
difficulties in terms of creating burdensome data requirements from producers.

4. Impose a Requirement that any Prices Used After
Application of the Below-Cost Test be Representative

Given the commodity nature of most agricultural products, prices can fluctuate
greatly over a period of investigation. Prices may trend upward over a period, or they
may trend downward. The result of applying a below-cost test in these circumstances can
be that only the highest price points in the cycle remain after below-cost sales are
excluded. Yet these prices are not fairly representative of the producer’s pricing in its
comparison market over the entire period of investigation, and thus can provide an
unrepresentative and inappropriate basis for normal value.

If other solutions discussed above are not adopted, correction of this problem for
agricultural products may require limitations on the use of comparison market prices as
the basis for normal value, when application of the below cost test leaves few remaining
above cost sales. Particularly where average prices over a period of investigation are
used in price-to-price comparisons, and price movements over that period were
significant, there must be some requirement that the sales remaining after application of
the below cost test be representative of prices over the entire period. Otherwise, a few
atypical high price, high profit comparison market sales could provide an
unrepresentative, unrealistic basis for normal value.

In circumstances where comparison market prices cannot be used as the basis for
normal value,here again, adjustments are necessary to ensure a fair normal value. The

United States’ practice has been to require that constructed value include not only fully
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allocated production costs but also a positive amount for profit, even where the producer
has not earned a profit in its comparison market. In light of the lengthy production cycles
for agricultural products, and the existence of boom and bust cycles, there may be
extended periods of time when producers are unable to earn a profit in their comparison
market. In such circumstances, it is unfair to calculate normal value on the basis of a |
constructed value that includes what is by definition an inherently arbitrary profit

amount. The Agreement should make clear that in appropriate circumstances, the profit
component of constructed value can be zero or even negative.

5. Require that Prices be Compared to Costs Only at the
Level of Specificity for Which Costs can be Calculated

Obviously, the below-cost test can function as intended only if costs are computed
and prices compared on the same basis. As noted above, agricultural products may be
produced and sold in different grades or sizes with different values, yet the producer may
be able to compute only a single average cost of production if a volume based cost
calculation is used. When this average cost of production is compared to the prices for
the individual grades and models, invariably the lower grade products will
disproportionately be sold below their cost of production. It is a mathematical fact that
not all models can be sold at above average prices.

This problem can be solved in one of two ways. First, the prices can be averaged
so that there is a match between the basis on which costs are calculated and the basis on
which prices are averaged. If only a single average cost can be calculated for all models,
this single average cost should be compared only to a single average price for all models

combined.
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Second, it can be recognized that the different models of agricultural products
produced are joint products, and the agreement can require a value-based allocation of
costs rather than a volume based allocation of costs for such joint products. That is,
instead of computing a single average cost based on the volume produced, the pool joint
production costs for all the different models would be allocated to each in proportion to
their relative values.

This well-recognized method of accounting for joint production costs recognizes
that a rational producer will produce joint products as long as the combined revenue from
all the joint products exceeds the total costs of production. For example, it may cost a
meat packing plant $0.75 per kilogram to purchase and process a hog, yet not every
kilogram of that hog has the same value. The pork tenderloin and pork chops will be sold
at higher prices than the skin or the knuckle. Value-based cost allocations ensure that
costs are allocated to each product in proportion to their revenue contribution. All
products thus are treated as having the same profit, rather than the more valuable
products showing consistently unrealistic high profits and the lower value products
showing consistent losses. In the context of an antidumping analysis, the latter approach
is highly distortive.

6. Consider only Variable Production Costs
in the Cost of Production Analysis

Basic microeconomics teaches that a profit-maximizing producer will continue to
produce and sell products as long as it can recover its marginal variable costs of
production. Yet the current below-cost test compares prices to a fully-burdened cost of
production that includes not only variable production costs, but also fixed manufacturing

costs, and such fixed overhead costs as interest expenses and general and administrative
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overhead. Economically rational, profit maximizing pricing practices thus are effectively

treated as unfair international trade practices.

Therefore, consideration should be given to excluding only sales below the

variable cost of production.
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