Roundtable on Competition Policy Negotiations in the World Trade Organization and Free Trade Area of the Americas

Calgary, Alberta, July 20, 1999

Overview

On July 20, 1999, the Government of Canada and the Government of Alberta jointly sponsored a half-day roundtable session to elicit the views of Albertans on the scope, content and process for expected negotiations on competition policy in the World Trade Organization (WTO) and the Free Trade Area of the Americas (FTAA).

A total of 11 stakeholder groups participated in the meeting, representing industry associations, individual companies, universities, and non-governmental organizations. Federal government representation included Foreign Affairs and International Trade, the Competition Bureau, and Agriculture Canada. Representation from the Government of Alberta included International and Intergovernmental Relations, Economic Development, and Government Services.

The competition policy roundtable was productive and positive, with all participants taking an active role in the discussions. There was general support for including competition policy in the next round of WTO negotiations, although there was some concern expressed as to whether an eventual agreement on competition policy under the WTO would be comprehensive enough achieve the level of certainty required by Canadian companies doing business internationally. Participants agreed that a common understanding of the principles and measures to be addressed by competition policy is needed on an international scale. 

Introductory comments 

To open the session, introductory comments were made regarding the key interests in moving to negotiations, the proposed framework for an agreement, and the scope for an agreement on competition policy. 

Competition policy is relatively new on the international trade policy agenda.

In 1996, International Trade Ministers launched a working group to begin discussions on trade and competition.

It is not clear whether competition policy negotiations will be launched at the WTO Ministerial meeting in December 1999.

The key interests in negotiating an agreement include: Promoting competition on a global basis;

Assuring companies of the rules of general applicability in foreign markets;

Facilitating cooperation among competition authorities;

Providing a coherent set of rules in the WTO; and,

Providing a framework of principles to guide LDCs (less developed countries).

The proposed framework for an agreement calls for: Adoption by all WTO members of a domestic competition law that is free from political interference;

Clearly laid out guidelines/principles on transparency and national treatment;

Guidelines as to common substantive approaches that should be taken in domestic policies to address anti-competitive business practices and to facilitate merger review;

Provision for cooperation and information sharing among WTO members; and,

Provision for a peer review mechanism or dispute settlement of some type.

Scope for an agreement: The European Union is taking the lead in pressing for an agreement;

Japan and Korea are also supportive;

Lesser Developed Countries, Latin America, Hong Kong, Singapore and others are reluctant to introduce domestic competition rules;

Some WTO members are clearly supportive of discussing anti-dumping and competition policy in the same forum;

The United States is very sensitive to any linkage of competition policy and anti-dumping; and,

Pending internal consultations, Canada has not yet put forward its position on a WTO agreement on competition policy. 

Discussion

The following sections outline the discussions that took place throughout the course of the session. The bolded sections were provided as questions to participants and served to focus the discussion on key areas to be addressed in the negotiations. The responses of the participants follow the bolded sections. 

What are your experiences in dealing with anti-competitive business practices internationally?

Some concern was expressed regarding under-the-table-funding (bribery/corruption) that occurs in certain countries. This type of activity was thought to fall under criminal law more so than competition policy. However, transparency and procedural requirements that would be called for under any potential WTO competition policy agreement would likely help reduce such corruption.

The focus of a potential WTO agreement on competition policy would be on achieving a common understanding of what measures must be addressed. Countries would have significant flexibility in how they chose to implement their domestic competition policies.

Canada's current position is that the WTO needs to look at trade remedies and anti-dumping rules. However, the United States has made it clear that they will not discuss competition policy if the trade remedies issue is included in the competition policy forum.

Concern was expressed with the level of subsidies provided by some countries to their domestic coal producers. Canadian coal producers are hampered because of the subsidy regimes that exist in certain other countries.

It was stated that international anti-competitive activity was not prevalent in the oil and gas energy sector.

Some participants felt that Canada needs to take a more definitive position on what it will and will not include in a potential competition policy agreement (i.e., we need to decide what things, if any, are important enough to Canadians to exclude from an agreement).

Some felt that a broader approach to developing a competition policy agreement was needed - one that takes into consideration the wants and needs of the average citizen.

What are your views on inclusion of competition policy within the next round of WTO negotiations? 

Some participants felt that the WTO could or would not solve the issues Canadian industry needs resolved. Doubts were expressed as to whether the inclusion of competition policy in the WTO would be of any significant value since large multilateral agreements involving many parties have a tendency to be watered down to the "lowest common denominator."

Until countries reach some degree of commonality regarding their competition rules, it was felt that a WTO competition policy agreement might not be useful or successful. Canada should encourage other countries to adopt competition rules similar to those Canada has under the Competition Act.

A concern was expressed that a WTO competition policy may prevent citizens from using boycotts to express their dissatisfaction with companies. However, it was pointed out that Canadian competition law does not currently prohibit consumers from doing this, and no such rule is being proposed under the WTO.

It was pointed out that the Canadian exceptions that are included in the Competition Act would be carried through to any WTO agreement on competition policy.

What elements would you like to see included/excluded from a multilateral agreement: 

Transparency and non-discrimination principles?

Approaches to address anti-competitive practices (e.g., hard core cartels, abuse of dominant position)? 

Basic provisions relating to merger review?

There was concurrence that transparency, non-discrimination, and approaches to address anti-competitive practices should be included in any agreement.

Also, basic provisions to harmonize the time frames and the basic information required in pre-notifications of merger reviews is needed.

Crown corporations that compete against other firms should be covered under a WTO competition policy agreement, but monopolies should not.

What approaches might be explored to enhance multilateral cooperation on anti-trust issues?

Parties should inform each other of any possible violations to the agreement that they discover, and of any possible future cases under the agreement.

Parties should collect and share information among one another.

Parties should coordinate investigations with each other.

None of the above should be absolute obligations, but they should be strongly encouraged.

What institutional provisions might be appropriate or desirable:

A peer review mechanism? 

A council of experts to address complaints (including issues relating to market access)?

Dispute settlement provisions?

A peer review mechanism was seen as a workable alternative to a binding panel. Such a mechanism should be non-binding and work on the basis of moral suasion. Also, it should not be able to grant the right to retaliate.

Representation on the peer review panel and the council of experts must be determined fairly and free from political influence in order for these mechanisms to operate effectively. 

It was felt that it would be inappropriate for WTO provisions to encompass individual anti-trust cases or enforcement actions.

There was a question as to how a company in a foreign country would go about having its concerns addressed when it had a complaint under the potential WTO competition policy agreement. It was stated that the company would go to the foreign country's competition authority, and if it was not resolved there it would then go to its own government department responsible for trade matters and that agency would pursue the complaint through the WTO until it was resolved.

Are there other issues of particular concern to you on this topic that you feel should be discussed?

It was felt that Canada's current overall policy direction is good.

Concern was expressed about the ongoing existence of internal trade barriers in Canada. Participants agreed that internal barriers need to be dealt with so that greater efficiency can be realized within Canada.

Some participants felt that if Canada wants all the benefits of world trade, we must be willing to truly open up our own markets and embrace the global marketplace.

Some participants felt that, as competition policy affects so many different areas, a broader examination that keeps in mind the views and needs of all Canadians needs to be done before a competition policy agreement is negotiated under the WTO.

Final Thoughts

At the end of the session participants were provided with the opportunity to express any final thoughts they had on the need/desirability for an international agreement on competition policy. Following is a sample of the comments made: 

"Competition policy should be included in WTO negotiations as it would provide a level of certainty for Canadian companies doing business abroad."

"An agreement on competition policy under the WTO could help improve transparency in international business transactions."

"There is a need for agreement among countries on the basic principles and measures of competition policy."

"Any potential agreement under the WTO needs to maintain a balance between the needs of business and the needs of citizens."

"Canada needs to be more consistent - if we want free trade we need to open up our markets completely, both internationally and internally." 

Additional information about this process can be found at the following federal government web-site.
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